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The P E T ITI oN of Colin, . 2 Margaret Campbells; 
Executors qua neareſt of Kin of the OY Katharine Canipbel 


their Mother, = | ya * 


Humbly ſheweth, | — 
HA the now deceaſed Katharine Campbell was firſt married to Jobn Campbell / 
of Killenallen, and your Petitioners are the Iſſue of that Marriage. 2 
That Killenallen putting great Truſt and Confidence in his ſaid Wife, and 
being firmly perſuaded, that ſhe would act in every reſpect as moſt for the Be- 
) . neſi and Advantage of her Children, and more particularly that ſhe would not raſhly en- 
=: gage in a ſecond Marriage, where ſhe had fo many Children of the firſt Marriage. to take 
care of, did in that View make very ample Proviſions in her favours; by means whereof, - 
zuin the Compaſs of a few Years, ſhe came to be poſſeſſed of about L. 500 Sterling of free 
„ car, * bes. 2 8 and profitable Tok 3 Ahich SUM of 2 V ſhe 3 
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1 a * 2 [i . 1 a N 279 Ae bs, Us 
5 _ 9 bor firſt Hoſband, to intermarry. "with 770 * 
4 who having no Means or Fortune of his own, could have no other View by this 222 
riage, but to poſſeſs himſelf of her whole Means and Effects, to the Ruin of her Chi 
dren of the firſt Marriage; which he has accompliſhed moſt effectually. 
I is fo far lucky, that as this Marriage diſſolved without Iſſue by the Predeceaſe of Ka- | 

tharine Campbell the Wife, your Petitioners, her Children of the firſt Marriage, as her 


_ Neareſt of Kin, became intitled to her Half of the Goods in communion at the Time of 
her Death, and thereby to get back a ſmall Share of their own Money ; though now it 
appears, that the Defender having this Event in view, and not being able to prevail with 
the Wite, during the ſtanding of their Marriage, to diſcharge this Claim, where ſhe had 

no other Means left whereby to do Juſtice to theſe her Children for the egregious Wrong 
ſhe had done them, bethought himſelf of numberleſs Devices to fruſtrate that Claim, which 
he foreſaw muſt ſoon take place, from the lingering bad State of Health to which the 
Wife was reduced, _ 4 
The Petitioners having confirmed themſelves Executors qua neareſt in Kin to their Mo- 

ther, brought their Action againſt the Defender, their Stepfather, for Payment of their Mo- 
ther's Half of the Goods in communion at her Death, And as the Relevancy of this Claim 
could not be diſputed, the Defender was ordained to exhibit an Account of the, Particu- 
lars; Which he e accordingly « did, in the Form of an Accompt of. Charge and Diſcharge; | 

whereby, as he charged” ad 110 Vas t a 49 
to have belonged to him at that Time, and to fall under the — anION: — ſo he endea- 
voured to exhauſt the ſame by Debts, and other fictitious Articles. To which Accompt 
the Petitioners having put in their Odzections, it is one of theſe which the Lord Minto Or- 
dinary has been pleaſed to repel that gives Riſe to this Petition. 

And, in order to explain the Fact upon which the Objection i is founded, your Lordſhips 
will be informed, that Alexander Campbell of  Killenallen, by his laſt Will and Teſtament 
in the Year 1741, nominated and appointed the Defender to be his Executor and univerſal 
Legatar. And by the confirmed Teſtament it appears, that Killenallen left, of free Effects, 
after paying of all his Debts and Legacies, L. 109: 3: 5 Sterling; a ſufficient Gratifica- 
tion to this Defender for any Trouble he might be at in executing the Teſtament. This 
Incident, and the Defender's fruitful Invention, furniſhed him an Opportunity of executing 
that Scheme which he had projected, whereby to fruſtrate his Wife in caſe ſhe ſhould ſur- 
vive him, or her Children in caſe ſhe ſhould predeceaſe, of their Right to her Share of the 
Goods in communion. , And the Method taken to accompliſh this was extremely artful. 
For as Killenallen had left conſiderable Effects, conſiſting partly of Debts due to him, to 
the Amount, as already ſaid, of above L. 109 Sterling more than the Debts he was owing, 
and the Legacies he had bequeathed, the Defender, after confirming himſelf Executor- 
teſtamentar to Killenallen, applied himſelf to the Accompliſhment of this Project in the 
following Manner. 

He converted the Debts and Funds Wes he had confirmed as belonging to Killenallen, 
into Bonds of borrowed Money, which he took payable to himſelf, ſecluding Executors, 
in order thereby to prevent his Wife and her Children from having any Share of theſe, as 

| falling under the Communion. And had Matters reſted there, there would have been no 

: great Cauſe of Complaint, But as this by itſelf would not anſwer the Purpoſe, the next 

Step taken was, to grant his own Bills to Killenallen s Creditors and Legatees, to the A- 

mount of about L. 500 Sterling. 

And the Uſe he now makes of this Contrivance, in accounting for his Wife's Half of 
the Goods in communion, is, in the fir/? place, to withdraw Killenallen's Executry ; under 
Pretence, that his Wife could have no Intereſt in theſe Funds, for which he had taken 
Bond, ſecluding Executors, and bearing Intereſt: Which therefore did not fall under the 


Communion at his Wife's Death, —2dly, By exhauſting the Goods that were in com- 
munion, 


kia. Words cannot diſguile the apparent Fraud of this Machination. The Fact is not diſ- 
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| murion, By the aforeſaid Bills, which he had granted to Killenallen's Creditors and Leoatees,; 
. 4 | * | | 53 


for Payment of the Sums to them due. | 
puted; and the Defender's Plea is, That ure nariti he had the abſolute and uncontroulable | 
Management and Adminiſtration, during the ſtanding of the Marriage, of the Goods in 
communion ; ſo that he might chop and change theſe at Pleaſure, however prejudicial this 
5 4 gr to the 28 of the Wife; which it ſuſtained, Huſbands will be under no 
Vinculty, in every Caſe to fruſtrate and diſappoint their Wi ir leg 1101 
and the Children of their Legitim. 828 — . wen 108 9 
It was objected by your Petitioners, That theſe Bills granted to Killenallen's Creditors 
and Legatees, were the proper Debts of Killenallen; which ought to be paid out of his 


— Executry, for which there was more than Sufficiency of Fund: And therefore that theſe 
ſhould not be brought in computo, to reſtrict and abſorb his Wife's Share of the Goods in 


communion, | | 
But the Lord Minto Ordinary was pleafed, by Interlocutor of 26th r ä 
to repel the Ohjections pleaded by the Puffers to the Depender's Bills, od M te * 4 
char ge ſide of the Accompt, ſaid to be granted for Legacies left by Killenallen; and to which 
n Pages to adhere, by Interlocutor 7th current, : He”: 
Nati OL Ts Concut r. Eetiti e rr nam humbly to pray your Lordſhi 
. Review. They do not conffovert he Huſhind' Power of Adeninifadon. ering the Fac 
| 46M SAAING of the Marriage : And however true it may be, that this Power or Right of Admini- 
[ 8 9C74 ſtration, equal in many teſpects to a Right of abſolute Property, furniſhes the Huſband 
with many Opportunities to fruſtrate and defeat both the Right of his Wife, quoad her 
Share of the Goods in communion, and the Children, guoad their Right of Legitim; it will 
by no means thence follow, that the Law will give Countenance or Support to any Deed 
manifeſtly fraudulent, and which had no other Tendency, but to prejudge the Wife in 
her Share of the Goods in communion. And this is ſo much friti juris, cltabliſhed by 
ſo many Deciſions, both as to the Intereſt of the Wife and Children, that-it would be im- 
proper to confirm it by Authorities, 
The Application of theſe Principles to the Caſe in hand will be obvious. The Defender 
as Executor nominated by Kz/Jenallen, was, in the firſt place, but Truſtee for Payment of 
Killenallen's Debts and Legacies; and it was but the Reſidue of Killenallen's Effects. after 
Payment of the Debts and Legacies, to which the Defender became intitled, as Executor to 
Killenallen : In ſo much that it will not be diſputed, that Killenallen's Creditors and Lega- 
tees would have been preferable upon the Executty- effects of Killenallen to the Defen- 
der's proper Creditors: Nor could this Preference be fruſtrated by the Defender's Addreſs 
and Cunning, in taking Bondy in his own Name for the Effects of Killenaller's Executry, 
It is Matter of eaſy Proof, and not controverted, that theſe Bonds, ſeveral of which are 
at this Day outſtanding, ' were taken in efcnders Name, for the Execute Dobhte 
and Effect. And thus far it is humbly thought the Point can admn of no Doubt. 
And, as a Conſequence of this, your Petitioners do with great Deference contend, That 
though the Defender, towards the Accompliſhment of this fraudulent Contrivance, granted 
his own Bills to the Creditors and Legatees of Killenallen, this would not intitle the De- 
fender to withdraw the Effects of K/lenallen's Executry, for which he had taken Bonds to 
himſelf; and at the fame Time to leave the Debts and Legacies due by Nillenallen, for which 
he had granted his own Bills, to exhauſt the Goods in communion at his Wife's Death. 
The Defender falls to be conſidered in this Queſtion, as ſuſtinens duplicem perſonam ; firſt, 
As 'Fruſtee and Executor of the Will of Killenallen, whereby he becomes intitled to the 
free Reſidue of Killenallen's Effects, after Payment of his Debts and Legacies: And your 
Petitioners do not diſpute, that he was at Liberty ſo to ſettle and ſecure that Reſidue, as that 
it ſhould not become profitable to the Wife, or fall under the Communion, ——24ly, As 
Huſband, and Adminiſtrator of the Effects in communion, during the ſtanding of the 
Marriage. 5 
: Alia oh theſe muſt be conſidered as two ſeparate Eſtates, centering in the ſame Perſon, 
your Petitioners are adviſed, and with great Submiſſion contend, That as Killenallen's 
Executry was in the firſt place applicable tor Payment of his own Debts, the Reſidue of 
which only belonged to the Defender; and as the Creditors of Killenallen were preferable 
upon Killenallen's Executry to the Defender's proper Creditors ; ſo, vice vers, Killenallen's 
Executry was liable in Relict to the Defender's proper Eitate, of any Debts due by Kz/- 1 
lenallen, paid by the Defender out of the Goods in communion; or, which is in other 
Words the ſame thing, as both theſe veſt in the Perſon of the Defender, that in account- 
ing for his Wife's Share of the Goods in communion, he cannot exhauſt the ſame by the 
Bills which he choſe to grant for the Debts and Legacies of Killenallen ; whilſt at the ſame 
time he is poſſeſſed of Killenallen's Executry, to a much greater Extent than is ſufficient to 
anſwer all theſe Debts. | | 5:28 
May it therefore pleaſe your Lordſhips, to alter the Lord Ordinary”; Interlocutor ; and as 
Killenallen's Executry is confeſſedly more than ſufficient to anſwer all his Debts and 
Legacies, therefore to find, That the Bills in queſtion granted by the Defender for the 
Debts and Legacies of Killenallen, ought not to be brought in computo 10 extingutſh 
or exhauſt the Wife's Share of the Goods in communion ; and to remit lo the Lord Or- 


dinary to proceed accordingly, . | 
According to Juſtice, &c. 
ALEX, LOCKHART, 


